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STATEMENT OF THE | SSUES

Whet her Respondent, Wiitehall Enterprises, Inc., d/b/a
Villas Des Chenes, discrimnated against Matthew Les Fori s,
deceased, on the basis of his race in violation of 42 U S.C
Section 3604(a) and/or (b), and Sections 70-77 and 70-176,
Pinell as County Code, by not renewing Les Foris’ |ease when it
expi red.

PRELI M NARY STATEMENT

On Novenber 1, 2002, Matthew Les Foris filed a Conpl ai nt of
Di scrimnation, HUD Form 903, with the Pinellas County
Conmi ssi on on Human Rel ations ("Comm ssion"). The Conm ssion
investigated the matter, and on May 20, 2004, determ ned there
was reasonabl e cause to support the allegations of
discrimnation. Petitioner requested a formal hearing, and the
Conmi ssion referred the matter to the Division of Adm nistrative
Hearings (DOAH) to conduct an adm nistrative hearing on June 1,
2004. Les Foris died on August 23, 2003. Crisella Wnder was
appoi nted as personal representative of the estate, and she was
substituted as Petitioner by Order dated June 30, 2004, and
di scovery foll owed.

At the hearing, Petitioner testified in her own behalf;
called two witnesses, Janes Yopp and Ni chol as Ri vera-Rui z; and

submtted three exhibits into evidence. Respondent called three



wi t nesses, Ral ph Agliano, Nicholas Rivera-Ruiz, and Maxi ne
Chartier; and submtted six exhibits into evidence.

A Transcript was requested and was filed on October 26,
2004. Followng a Mdtion for Extension of Tinme to File Proposed
Recomended Orders, the parties tinely filed their post-hearing
submittal s on Novenber 12 and 10, 2004, respectively.

FI NDI NGS OF FACT

1. Matthew Les Foris, the conplainant in this case, was an
African-Anerican nmale and a nenber of a protected cl ass.
Following initiation of the proceedi ngs before the Conm ssion,
he passed away on August 23, 2003. Les Foris' granddaughter,
Crisella Wnder, was appoi nted as personal representative of his
estate, and she was substituted as Petitioner in this matter.

2. Respondent, Wiitehall Enterprises, Inc. ("Witehall or
Respondent™), rents dwelling units to the public at various
apartnent conmunities in the Cearwater, Florida, area. Anpng
ot hers, Wiitehall operates a 38-unit apartnent conmunity
commonly known by the nane Villas Des Chenes Apartnents ("Villas
Des Chenes"). These units are rented to adults over the age
of 55 on a yearly | ease basis.

3. Maxine Chartier is general nmanager and vice- president
of Whitehall. She has held this position since 1998, and prior
to this position, wirked as an assistant to Wiitehall’ s general

manager .



4. Janes Yopp is the property manager at Villas Des
Chenes, as well as at four of the other Wiitehall properties in
the Clearwater area. He has held this position for about six
years, and prior to this position, wrked as a mai ntenance nan
for the Whitehall properties. He has attended fair housing
trai ni ng.

5. Whitehall does not have a witten policy regarding
renewal s or non-renewal of |eases. |t does not keep records of
incidents at its properties. However, there were regular
practices regardi ng renewal s.

6. At Villas Des Chenes, there are fair housing posters in
the office and the |l aundry room describing fair housing
practices. They were present when Les Foris lived there and are
presently still on display.

7. It was Yopp's practice to visit Villas Des Chenes on an
al nost daily basis. He would talk with Chartier nearly every
day, reporting events and probl ens, as needed. The two woul d
di scuss what problens there were and, where possible, reach
resol uti ons.

8. Chartier had a process she used in determ ning when to
non-renew a tenancy. She woul d consi der whether there had been
problens in the previous year and consider what woul d work best
for the property. Factors considered by Chartier included

whet her the tenant was unhappy and "bad- nout hi ng" the conpany,



m streating staff, getting along with others, doi ng damage,
paying rent late, or an accumul ation of those factors. She
would rely on what was reported to her by the property manager
and her own observations, if any. The ultinmate decision to non-
renew a tenancy rested with her.

9. On Novenber 13, 2000, Les Foris applied for an
apartnent at Villas Des Chenes. Yopp accepted the application,
along with Les Foris’ advance paynent of $200.00. The
application was approved, and Les Foris and Respondent entered
into a | ease for a one-year term comenci ng Decenber 1, 2000,
and endi ng Novenber 30, 2001. The |easing procedure for Les
Foris was the sane as that used for other tenants.

10. Approximately 30 days prior to the end of the initia
| ease’s term Yopp offered to renew the | ease for another one-
year term Yopp and Les Foris signed a renewal on Novenber 30,
2001. Under the terns of the renewal, the | ease termwas to end
on Novenber 30, 2002.

11. Neither the | ease nor the renewal provides for an
automatic renewal of its terns.

12. Beginning sonetinme in May 2002, managenent noti ced
probl enms involving Les Foris’ tenancy. |In My 2002, Yopp
received a call froma tenant who reported that Les Foris was
upset with another resident. Yopp subsequently talked with Les

Foris, and he conpl ai ned about an upstairs nei ghbor on two



occasions. Yopp could see no evidence of the causes for the
conpl aints by Les Foris.

13. A couple of days later, Les Foris conplained again
about the sane neighbor. This tine, Les Foris threatened to
harm t he nei ghbor. Yopp told Les Foris that such conduct by Les
Foris woul d be inappropriate. Although Yopp had handl ed
numer ous tenant squabbl es during his career as property manager,
in none of themhad a tenant threatened to harm soneone.

However, after this incident, Les Foris and the nei ghbor had no
further problens. Subsequently, the neighbor noved out of the
conpl ex for unrel ated reasons.

14. In addition, Les Foris repeatedly parked his car in
spaces not reserved for him On an alnost daily basis when he
was not working, Les Foris would park his car in spaces reserved
for other tenants. The tenants would call Yopp, who would then
ask Les Foris to nove the car. Les Foris would then return his
car to his proper parking space. The next day, the scenario
woul d repeat itself. Les Foris would explain that he was novi ng
his car so that it could be in the shade. Yopp told Les Foris
t hat such conduct was i nappropriate.

15. Yopp testified that he received conplaints fromtwo
residents about Les Foris. The conplaints were from Ruth
Poetter and Carnella Eichen. Each of the wonen conpl ai ned t hat

Les Foris nmade them feel unconfortable, w thout offering greater



explanation. It was a customary practice for many of the
residents at Villas Des Chenes to sit outside their units at
tabl es and chairs. Poetter followed this custom About the
time of her conplaint to Yopp, Yopp observed that Poetter ceased
sitting outside.

16. \When Yopp visited the property, Les Foris would
conpl ain about Whitehall. Ralph Agliano, a fornmer tenant of
Villas Des Chenes, testified that Les Foris would routinely
conpl ai n about things, and Agliano would attenpt to explain
t hem

17. Yopp reported all problens, including those involving
Les Foris, to Chartier.

18. On or about Septenber 15, 2002, Yopp delivered a
notice to all tenants, including Les Foris, regarding proposed
rent increases that managenent intended to inplenment beginning
i n Decenber 2002. The delivery of that notice was not triggered
by the end date of any tenant’s | ease and was not an offer to
renew.

19. As of Septenber 15, 2002, when the notice about
proposed rent increases was delivered to all tenants, no
deci sion had yet been nmade to renew or not renew Les Foris’
| ease.

20. Yopp and Chartier subsequently discussed whether to

renew Les Foris’' |ease. Chartier decided that, based on the



conplaints relayed to her about Les Foris in the preceding

nmont hs, Les Foris' |ease would not be renewed when it expired at
the end of Novenber 2002. Chartier felt that it was not in the
best interest of Whitehall to continue with a tenant who was
unhappy with the conpany, nmade a threat to harm anot her tenant,
and who made ot her residents unconfortable. She did not want
the residents of Villas Des Chenes to be afraid. It was an
accurul ati on of things that formed her decision. This process
by Chartier, as applied to Les Foris, was the sane as that which
she used for others.

21. Yopp prepared and issued a notice of non-renewal to
the tenant. The notice did not set forth a reason for the non-
renewal .

22. Yopp admitted that other tenants al so parked in
par ki ng spaces ot her than those assigned to the tenant. In
addition, it is anticipated that other tenants have disputes
with their neighbors. |In the six years Yopp had been property
manager at the conplex, no residents were non-renewed
specifically for either reason

23. Wen Les Foris received the notice, he becane upset.
He asked Yopp to explain the reason for the decision. Yopp
declined to give an expl anati on.

24. In the year that Les Foris received his notice of

non-renewal , Yopp delivered notices of non-renewal to three



other tenants. In none of themdid Yopp give a reason for the
non-renewal . The notice of non-renewal given to Les Foris did
not differ in formor substance fromthat used for other

t enants.

25. Les Foris spoke with Chartier by phone about the
non-renewal . Les Foris asked Chartier the reason for the
non-renewal. Chartier also declined to give one stating that
she was not required to give a reason. At the hearing, Chartier
explained that it was her practice not to explain the reasons
for non-renewal s. Because the |ease did not require a reason,
she did not offer one. Discussions about the reasons for non-
renewal often |ead to argunents and to Chartier, they serve no
pur pose.

26. During the phone conversation, Les Foris requested
reconsi deration and, if that failed, then additional tinme to
find a new place to live. He explained to Chartier that he
| acked funds and had no one to help himnove. Chartier offered
to all ow sonme extra time to remain on the prenises and to nake
an early refund of the security deposit.

27. Chartier returned the security deposit to Les Foris by
way of a letter dated Novenber 15, 2002.

28. Les Foris filed his conplaint of housing
di scrim nati on on Novenber 7, 2002. Chartier |earned of it

after sending himthe Novenber 15, 2002, letter.



29. Les Foris noved out of Villas Des Chenes in
Novenber 2002.

30. Wnder had | ost touch with her grandfather for
sonetine and had "found” himonly about two years prior to his
death. At the tinme she forned a bond with Les Foris, he was a
tenant at Villas Des Chenes.

31. Les Foris was happy there because he resided close to
W nder and her children and was wi thin wal ki ng di stance of the
grocery store where he worked part-tine. Wnder testified that
when Les Foris was informed of the non-renewal, he becane upset.
He expressed to her his distress at being nade to nove.

However, she helped himfind a new apartnent and hel ped him
nove.

32. Wnder found novers and paid themon Les Foris'
behal f. She also arranged for storing his property in a
commercial facility. The nove cost |ess than $400.00. The rent
was hi gher at the new conpl ex, where Les Foris lived for just a
few nont hs before becoming ill.

33. Wnder saw her grandfather regularly after he received
the non-renewal notice. He frequently called her after having
anxi ety problens at his new apartnment. Les Foris was
di soriented about the location of itens in his new apartnent.

He was definitely inconvenienced by the nove. He was al so

hum | i ated and ashaned in front of his neighbors for being

10



forced to nove out. His daily routine was di srupted, and he was
unable to make friends at the new conpl ex.

CONCLUSI ONS OF LAW

34. The Division of Admnistrative Hearings has
jurisdiction over the parties and the subject matter in this
proceedi ng pursuant to Section 70-77(e), Pinellas County Code.
The parties were duly noticed for the adm nistrative hearing.

35. 42 U S.C. Section 3604(a) and (b), the federal |aw
prohi biting discrimnation in housing provides, in pertinent
part:

[1]t shall be unlawful —

(a) To refuse to sell or rent after the
meki ng of a bona fide offer, or to refuse to
negotiate for the sale or rental of, or
ot herwi se nake unavail able or deny, a
dwel ling to any person because of race,
color, religion, sex, famlial status, or
national origin.

(b) To discrimnate agai nst any person in
the terns, conditions, or privileges of sale
or rental of a dwelling, or in the provision
of services or facilities in connection
therewi th, because of race, color, religion
sex, famlial status, or national origin.

36. Section 70-176 of the Pinellas County Code provides:

(a) A person may not refuse to sell or to
rent after the making of a bona fide offer,
refuse to negotiate for the sale or renta
of , or otherw se nake unavail able or deny a
dwel ling to any person because of race,
col or, handicap, religion, sex, famli al
status, or national origin.

11



(b) A person may not discrimnate against
any person in the terns, conditions, or
privileges of sale or rental of a dwelling,
or in providing services or facilities in
connection with such sale or rental, because
of race, color, handicap, religion, sex,
famlial status, or national origin.

37. If a discrimnatory housing practice has occurred, a
recommended and final order prohibiting the practice and
recommendi ng affirmative relief fromthe effects of the
practice, including actual damages and reasonabl e attorney’s
fees and costs, may be entered. See Section 70-78(a), Pinellas
County Code.

38. The burden of proof is on the conplainant, in this

case Petitioner, to establish the allegations supporting the

claimof discrimnation. See Florida Departnment of

Transportation v. J.WC. Conpany, Inc., 396 So. 2d 778 (Fla. 1st

DCA 1981); Balino v. Departnent of Health and Rehabilitative

Services, 348 So. 2d 349 (Fla. 1st DCA 1977).

39. Petitioner, the personal representative of the
deceased conpl ai nant, an African-Anerican nale who rented an
apartment fromWitehall, is a protected person under the
Pinell as County Code. The burden of proof in a race
di scrim nati on housing case involves the "traditional" standard

set forth in McDonnell Douglas v. Green, 411 U S. 792, 93 S. C

1817, 36 L. Ed. 2d 668 (1973), and Texas Departnent of Community

Affairs v. Burdine, 450 U S. 248 , 101 S. C. 1089, 67 L. Ed. 2d

12



207 (1981). That is, Petitioner has the burden of establishing

by a preponderance of the evidence a prinma facie case of

unl awful discrimnation. |f she denonstrates a prina facie

case, a presunption of discrimnation arises, and the burden
shifts to the housing provider to articulate a legitimte, non-
di scrimnatory reason for its action.

40. In order to nake a prina facie case of discrimnation,

Petitioner nust show that: Petitioner is a nenber of a
protected class; Petitioner was qualified to rent the apartnent;
Petitioner suffered a | oss of housing opportunity under
circunstances which lead to an inference that they based the
action solely upon her grandfather's race; and the apartnent

remai ned available for rent thereafter. Murtin v. Pal m Beach

Atl antic Associates, Inc., 696 So. 2d 919 (Fla. 4th DCA 1997).

See al so Maki v. Laakko, 88 F.3d 361 (6th Cr. 1996); Cavalieri -

Conway v. L. Butterman and Associates, 992 F. Supp. 995 (N.D.

I11. 1998);.

41. Petitioner nade a prima facie showing that Les Foris

is a menber of a protected class and that he suffered adverse
action in that Les Foris’ tenancy was not renewed.

42. The burden to go forward with the evidence shifts to
Respondent who is required to articulate sone legitimte, non-
discrimnatory reason as to its refusal to renew Petitioner’s

| ease. Respondent nust show that it refused to renew the | ease

13



for legitimte, non-discrimnatory reasons. See Burdi ne, 450

U S. at 254-255.

43. Respondent has articulated a legitinmte, non-
di scrimnatory reason for not renewing Petitioner’s |ease.
Les Foris had nade spurious conplaints about other residents;
had comented that he would use an axe to resolve the
di fferences; had nade other tenants fearful such that they
avoi ded sitting outside their units; and had repeatedly failed
to follow rul es about parking.

44. The burden of producing evidence is next placed on
Petitioner to denonstrate that the proffered reason was
pretextual. However, the ultinate burden of persuasion remains

with Petitioner at all tinmes. See St. Mary's Honor Center v.

Hi cks, 509 U. S. 502, 507, 113 S. C. 2742, 2747 (1993).

45. Petitioner failed to show by a preponderance of the
evidence that the legitimte reasons of fered by Respondent were
a pretext for discrimnation.

46. A landlord does not have an obligation to continue a
t enancy beyond the expiration date of the lease. A |andlord may
chose to not renew a | ease provided the decision is not done for
discrimnatory or retaliatory reasons. Cf. 8§ 83.64, Fla. Stat.

(2003); see Fowel v. Continental Life Ins. Co., 55 A 2d 205

(D.C. Mun. App. 1947); Warthen v. Lamas, 43 A 2d 759 (D.C. Min.

App. 1945); see also Foster v. Tinnea, 705 So. 2d 782, 786

14



(C&. App. La. 1st GCir. 1997) (in claimof housing discrimnation
based on handicap, it was not discrimnation for landlords to
non-renew tenant’ s | ease.)

47. Petitioner attenpted to enter evidence of a statenent
all egedly nmade by Yopp to Les Foris regarding the owner’s
attitude toward black nmen. The only evidence of the statenent
is Les Foris’ witten allegation contained in his conplaint and
Les Foris’ comment to the Comm ssion's investigator, Rivera-
Ruiz. Gven that Les Foris is now deceased, he was unavail abl e
to testify at the hearing.

48. The statenents of Les Foris, a deceased individual,
are hearsay since they are out-of-court statenents offered to
prove the truth of the matter asserted. They are adm ssible
only if they fall within an exception to the hearsay rules.

49. The statenments of Les Foris cannot be adm tted as
"dyi ng decl arati ons" under Subsection 90.804(2)(b), Florida
Statutes (2003). There is no suggestion they were nade while
t he decl arant believed that his death was inm nent.

50. The witten statenment contained in the Conm ssion's
docunents cannot be consi dered "business records," adm ssible
under Subsection 90.803(6), Florida Statutes (2003), because
they were not authenticated. Even if they had been
aut henti cated, the docunments contain hearsay statenents which

are not based on the personal know edge of an agent of the
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busi ness. Reichenberg v. Davis, 846 So. 2d 1233, 1234 (Fla. 5th

DCA 2003).

51. Where a witness is unavailable to testify, prior
testi nony can be admtted in some instances. Assum ng arguendo
that Les Foris’ statenents can be deened to be "testinony,"
Petitioner has the burden of show ng that the testinony has

"indicia of reliability.” State v. Kleinfield, 587 So. 2d 592,

593 (Fla. 4th DCA 1991). The requirenents of the confrontation
clause are net only when the prior recorded testinony bears
indicia of reliability that would afford the trier of fact a
satisfactory basis for evaluating the truth of the prior
statenment. 1d. Here, there are no indicia that would lead to a
sufficient level of reliability to overcone Respondent’s
entitlement to confront its accuser. The statenents made by Les
Foris were of two natures: (1) oral statenents to an
i nvestigator which were not under oath; and (2) typed statenents
to which Les Foris affixed his signature bel ow a sentence
i ndi cating he "decl ared under penalty of perjury" that the
informati on was true and correct. These circunstances are not
sufficient to permt an evaluation of the truthful ness of the
statenments. They cannot even be considered testinony since they
were not offered in an official proceeding.

52. To the extent Petitioner sought to submt the witten

statenents as evidence of indicia of reliability of Les Foris’

16



statenment to the investigator, they are properly excl uded.

First, the docunents containing the statenment were not disclosed
by Petitioner as exhibits prior to the hearing despite a prior
Order of this Adm nistrative Law Judge that required such

di scl osure. Second, if the witten statenents are offered
nerely to bolster the oral statenent to the investigator, they
are immterial because the oral statenment to the investigator
was not nmade under oath and in no way can be considered "prior
testinony."

53. As uncorroborated hearsay evidence that woul d not be
adm ssi bl e over a hearsay objection in a civil proceeding, Les
Foris’ statenents about managenent's attitude toward bl ack nen
are not conpetent or reliable substantial evidence upon which
the Adm nistrative Law Judge may base a finding of fact.

Sins v. State, 754 So. 2d 657, 660 (Fla. 2000) (affidavit of

deceased person is hearsay and not admissible); Bailey v. State,

419 So. 2d 721 (Fla. 1st DCA 1982) (deceased s statenent offered
to prove anot her person’s notive was inadni ssible hearsay); see

al so Departnent of Health v. G abau, Case No. 97-3644 ( DOAH

April 17, 2003) (a "partial" deposition given in a civil case
was not adm ssible evidence in a subsequent adm nistrative

proceedi ng because, inter alia, material was |left "unexpl ored"

by counsel); Departnent of Children and Famly Services v. E.C.,

17



Case No. 99-5024 (DOAH July 12, 2000) (deceased’ s statenent to
departnent investigator not adm ssible.)

54. Petitioner's hearsay evidence does not fall into any
of the hearsay exceptions found in Section 90.803, Florida
Statutes (2003). Under Subsection 120.57(1)(c), Florida
Statutes (2003), this hearsay evidence is not sufficient in

itself to support findings of fact. Departnent of Environnenta

Protection v. Departnent of Managenent Services, Division of

Adm ni strative Hearings, 667 So. 2d 369, 370 (Fla. 1lst DCA

1995); Departnent of Adnministration, Division of Retirenent v.

Porter, 591 So. 2d 1108 (Fla. 2nd DCA 1992); Harris v. Gane and

Fresh Water Fish Comm ssion, 495 So. 2d 806, 809 (Fla. 1st DCA

1986). W thout the hearsay evidence, Petitioner's evidence did
not prove that Respondent's articul ated reasons for non-renewal
of Les Foris' |ease was pretextual.

55. In this case, Petitioner failed to neet her burden of
proof. There is no showi ng that Respondent’s decision to not
renew the | ease was notivated by unl awful discrimnmnation.
| nst ead, Respondent’s decision to non-renew Les Foris’ |ease was
based on legitimte, non-discrimnatory reasons.

RECOMVENDATI ON

Based on the foregoing Findings of Facts and Concl usi ons of

Law, it is
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RECOMVENDED t hat the Admi nistrative Law Judge will enter a
final order dismssing Petitioner, Crisella Wnder, as the
Personal Representative of the Estate of Matthew Les Foris’
Petition for Relief for failure to prove a case of housing
di scrim nation agai nst Respondent, Witehall Enterprises, Inc.,
d/b/a Villas Des Chenes, after the period for subm ssion of

excepti ons has expired.
DONE AND ENTERED this 17th day of Decenber, 2004, in

Tal | ahassee, Leon County, Florida.

DANI EL M KI LBRI DE

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

ww. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 17th day of Decenber, 2004.

COPI ES FURNI SHED:

Leon W Russell, Human Ri ghts/EEO O ficer
Pinellas County Ofice of Human Ri ghts
400 South Fort Harrison Avenue

Fifth Fl oor

Cl earwater, Florida 33756
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W diver Melvin, Conpliance Oficer
Pinellas County O fice of Human Rights
400 South Fort Harrison Avenue

Fifth Fl oor

Cl earwater, Florida 33756

Mat t hew P. Farner, Esquire
Farmer & Fitzgerald, P.A
708 East Jackson Street
Tanpa, Florida 33602

Lynn Hanshaw, Esquire

Gul f coast Legal Services

314 South M ssouri Avenue, Suite 109
Cl earwater, Florida 32756

Cathy L. Lucrezi, Esquire
Law O fices of Heist, Wisse

& Lucrezi, P.A
1661 Estero Boul evard, Suite 20
Post O fice Box 2514
Fort Myers Beach, Florida 33932

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the Cerk of the
Di vision of Administrative Hearings in accordance with

Section 70-77(9g)(13), of the Pinellas County Code, and the
under si gned Adm ni strative Law Judge will issue the final order
in this case.
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